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BOOK REVIEWS. 



Adoption and Amendment of Constitutions in Europe 
AND America. By Charles Borgeaud. Translated by 
Charles D. Hazen, Professor of History in Smith College, 
with an introduction by John M. Vincent, Associate of 
the Johns Hopkins University. New York and London : 
Macmillian & Co. 1895. ;g2.oo. 

The essay which forms the basis of this volume won for its 
author the Prix Rossi for 1892, awarded by the Faculty of 
Law of the University of Paris, and that in spite of the fact 
that in it he dared to controvert some of the preconceived 
opinions of his judges as to matters of great importance in 
French eyes, such as the character of the fundamental law of 
that nation, and the relation of the French people to the mak- 
ing and remaking of their constitution. But it was neverthe- 
less most cordially praised by those who awarded the prize ; 
and it will be sure to win no less commendation from all who 
study it carefully. 

In the execution of his task, the author sharply differen- 
tiates between charter and popular constitutions: — between 
those granted by a sovereign to his subjects, apparently as an 
act of grace, and those imposed by the people upon them- 
selves. This distinction is a very important one: for the 
power that grants can also, if it be strong enough, take away 
what has been granted ; and a charter constitution therefore 
lacks one important element of stability, or rather of security, 
which a popular constitution possesses. But as the author 
clearly points out, such compacts, in monarchical states, fur- 
nished the only means of reconciling the past with the present; 
and were therefore a necessity, if men would secure their 
liberties and at the same time avoid the dangers of a revolution. 
There are many interesting passages in this work, but perhaps 
none more so than the opening chapters, in which the author 
traces the development of the idea of a written, as distinguished 
from a traditional constitution, and finds the first clear evidence 
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of it in the theories of the English Puritans, and its first pro- 
lific germs in their system of church government. "Upon 
the point of founding a republic, they went about it in the 
same way as they would to organize a church congregation. 
They wished to base it upon a formal compact, emanating 
from the social body, which they naturally were compelled 
to regard as the possessor of sovereignty." This, then, 
was the origin of popular constitutions : charter constitutions 
came later, after the French Revolution had sown the new 
ideas broadcast throughout Europe, and sovereigns were com- 
pelled to yield a part of their prerogatives, or risk losing all. 

Starting with this, Mr. Borgeaud points out how the Puri- 
tan theory, carried with its adherents to America, there sprang 
into leaf in the early compact into which the people of various 
colonies entered, blossomed in the Articles of Federation, 
bore fruit in the constitution of the United States, and has 
been ripening ever since, through the changes in that docu- 
ment and in the State Constitutions ; and then shows how 
France, in emulation, not in imitation, of this system, worked 
out a constitutional theory of her own, which though in some 
respects fallacious, is nevertheless the prevailing one in Europe. 

The first part of the work closes with a chapter on the 
Nature of Written Constitutions, which gives a very clear sum- 
mary of the scope and limitations of such a document, and at 
the same time points out how necessary it has become to over- 
step in many instances the theoretical bounds of a constitution, 
and incorporate into it matters which belong properly to the 
domain of legislation, but with which the legislative power 
has shown itself unfit to be entrusted. The author differs from 
the opinions expressed by Governor Russell of Massachu- 
setts, in his address at the Commencement of the Yale Law 
School, printed in the July, 1894, number of this Magazine, 
(i Am. L. Reg. & Rev. N. S. 481,) and while admitting that, 
in a general way, it may be said that a constitution ought not 
to contain matters of detail, yet urges strongly the import- 
ance of securing the first aim of a written constitution, efficient 
protection against abuse of power. And again, speaking 
of the length of some recent American Constitutions, he says : 
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" Does this mean that the Americans are wrong ? Not at all. 
They have sought a means of efficient self-protection against 
the corruption and intrigue which have too often dishonored 
their legislatures. The constitution offered them this means ; 
it was made, in fact, for that purpose. They have not dimin- 
ished the grandeur of their constitutions by entrusting them 
with the care of matters which they feared would otherwise be 
mismanaged, however long the list of these may be." Verily 
these words have a ring of solid common sense. 

In the second part of the book he discusses the subject of 
Royal Charters and Constitutional Compacts ; and in the third 
that of Democratic Constitutions, which more nearly concerns 
us. He perceives clearly that it is in the history of the State 
Constitutions, not in the Federal Constitution, that growth is to 
be looked for; and he very ably traces the development of 
modern constitutional ideas through the successive conven- 
tions which gave to their respective states new constitutions, new 
not merely in the sense of being made over, but of incorporating 
new ideas and measures. One most interesting point, and one 
that is probably known to but few, is, that in the Pennsylvania 
Convention of 1837-8 a modified form of the popular initiative, 
now on trial in Switzerland, was proposed and rejected; which 
was not strange, as its purpose at that time was to hinder 
constitutional amendments, rather than facilitate them, as is the 
modern idea. 

From America he passes to France ; and here his treat- 
ment of his subject is of course fuller, and his knowledge more 
extensive. But no other portion of his work has the interest 
of the concluding chapters on Switzerland, for the reason, as men- 
tioned above, that there new ideas are being experimented with 
for the edification of the rest of the world. Of these, the most 
important is the lodging of the initiative to a certain extent in 
the hands of the people. That power, which is " the right to 
lay a proposition before the constitution-making power, the 
acceptance of which will itself be an exercise of this power," 
is with us lodged in the hands of the legislature. In Switzer- 
land they have gone further. Early in this century the con- 
stitutions of some of the democratic cantons had already given 
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this power to a certain number of citizens ; and it now exists, 
to a greater or less extent, in the majority of the cantons. The 
Federal Constitution of 1848 contained an article which re- 
quired the Federal Assembly, on demand (by petition, prob- 
ably,) of 50,000 voters, to submit the question of amendment to 
the people, and if it was decided in the affirmative, then to pre- 
pare amendments. In 1891, however, this constitution was 
amended, by providing that the petition for amendment might 
demand the enactment, abolition or alteration of certain articles 
of the constitution, and that, if the vote of the people was in 
favor of amendment, then the revision should be taken in hand 
by the Assembly in the sense of the people." This, it will be 
seen, introduces a new element into the making of a constitu- 
tion ; and Mr. Borgeaud fully and clearly points out the in- 
convenience and danger that may result therefrom. But the 
impression he leaves on the mind is, that he is by no means bit- 
terly opposed to it, at least in a carefully restricted form. It 
will probably be a long time, however, before America follows 
in the footsteps of her sister republic in this respect. 

After what has already been said, it would be idle to 
attempt further commendation, lest it might defeat its own 
object. It is far better to let the book speak for itself This 
much can safely be added, that Mr. Borgeaud's work is indis- 
pensable to the student of constitutional history ; that in it he 
will find a store of material that it would be impossible to 
amass otherwise, without a great expenditure of time and 
labor ; and that he will find the author's views and criticisms 
well deserving of the most careful attention. One other point 
may also be noticed. It is of course difficult to tell whose is 
the credit, author's or translator's; but at any rate, the book 
is written in a style very pleasantly different from the usual 
Gallic " artificial-flowery " style, so that it will please the liter- 
ary, as well as the intellectual taste of the reader. 

R. D. S. 



